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When do Real Estate 
Shenanigans become Criminal?
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 Private citizens (or companies) sue each other 
in court

 Standard is “preponderance of the evidence” –
50% + a hair

 “Winner” typically gets monetary award and/or 
specific action taken

 Common RE-related causes of action:
 Breach of contract
 Specific performance
 Quiet title
 Landlord/tenant disputes

Law and Order: Criminal Intent
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 A prosecuting (gov’t) agency brings criminal 
charges against an individual (or company)

 Standard is “beyond a reasonable doubt” –
abiding conviction that the charge is true

 If a defendant “loses,” result is loss of liberty 
(probation, jail, community service)

 Common RE-related criminal charges:
 Generally requires we can prove a criminal 

intent to defraud or knowing falsehood

Civil Criminal



 Penal Code 115 – Offering a false or forged instrument for recording
 Civil Code 2944.7 – Upfront loan mod fees 
 Penal Code 487 – Grand Theft  (Theft of real or personal property of another (or of property entrusted by 

another)); theories of liability include:
 Theft by trick and device
 Embezzlement (position of trust used to obtain property and convert it for own benefit)
 Theft by false pretenses (intentionally deceiving a property owner by false or fraudulent representation or 

pretense)

Real Estate Fraud
California Statutes
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(a) Every person who knowingly procures or offers any false or forged instrument to be filed, registered, or recorded in 
any public office within this state, which instrument, if genuine, might be filed, registered, or recorded under any law of 
this state or of the United States, is guilty of a felony.

False vs. Forged:
 False: where a deed appears valid on its face but in in fact a spurious document (e.g., a “wild” deed). 

 Recording a quitclaim deed where the purported conveyor does not in reality own any interest in the property, 
whereby the recording of the deed would establish a cloud on title, would meet this definition of a “false 
instrument.” (See Generes v. Justice Court (1980) 106 CA3d 678, 682). 

 Forged: where the person signing the deed did not intend to/actually do so.
 Signatures on Deed of Trust obtained from victims under the fraudulent representation that it was in fact a grant 

deed to consummate their cash purchase of a home are “forged.” (See People v. Astorga-Lider (2019) 35 CA5th 
646, 653).

 Signature purporting to belong to property owner of record on quitclaim deed but which is not in fact the 
owner’s signature is “forged.” (See People v. Abrahamian (2020) 45 CA5th 314, 322.

Penal Code 115(a): Filing False Document
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 Penal Code 487(a) – Grand Theft by Embezzlement
 Person entrusted with goods/money/property 

fraudulently uses it for their own purpose, with the 
intent to deprive the victim of its use

 A person acts fraudulently when he/she takes undue 
advantage of another person or causes a loss to that 
person by breaching a duty, trust, or confidence

 Position of trust: fiduciary relationship
 Employer-employee (requires evidence of 

trust/confidence)
 Escrow agent

What are we seeing in Orange County?
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Embezzlement by Broker
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 Civil Code 2944.7 – Upfront Loan Mod Fees 
 Unlawful to offer to perform loan mod services for 

compensation and receive any compensation until all 
services are fully performed, take any form of 
security to secure the payment of compensation, or 
to take a POA from the borrower for any purpose.

 NOTE: this is a strict liability crime – no intent to 
defraud needed

 Penal Code 487(a) – Grand Theft by False Pretense
 Convincing a victim to part with 

money/goods/property in reliance on false promises, 
with the intent to deprive the victim of the 
money/goods/property

What are we seeing in Orange County?
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Loan Mod Scams
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Loan Mod Scams



 Civil Code 2944.6 – Notice to Borrower
 (a) Notwithstanding any other provision of law, any person who negotiates, attempts to negotiate, arranges, 

attempts to arrange, or otherwise offers to perform a mortgage loan modification or other form of mortgage 
loan forbearance for a fee or other compensation paid by the borrower, shall provide the following to the 
borrower, as a separate statement, in not less than 14-point bold type, prior to entering into any fee 
agreement with the borrower:

“It is not necessary to pay a third party to arrange for a loan modification or other form of forbearance from your 
mortgage lender or servicer. You may call your lender directly to ask for a change in your loan terms. Nonprofit 
housing counseling agencies also offer these and other forms of borrower assistance free of charge. A list of 
nonprofit housing counseling agencies approved by the United States Department of Housing and Urban 
Development (HUD) is available from your local HUD office or by visiting www.hud.gov.”

What are we seeing in Orange County?
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Loan Mod Scam Prevention



PC 531 (Fraudulent conveyance to delay creditor)
PC 532a (False financial statement re: ability to pay)
PC 533 (Selling the same land twice)
PC 470 (Forgery)
PC 186.10 (Money Laundering) 
Notary crimes under Government Code
Unlicensed practice of law  (B&P 6125) 
PC 532f (Mortgage Fraud)*

Other Criminal Statutes
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(a) A person commits mortgage fraud if, with the intent to defraud, the person does any of the following:
(1) Deliberately makes any misstatement, misrepresentation, or omission during the mortgage lending 
process with the intention that it be relied on by a mortgage lender, borrower, or any other party to the 
mortgage lending process.
(2) Deliberately uses or facilitates the use of any misstatement, misrepresentation, or omission, knowing 
the same to contain a misstatement, misrepresentation, or omission, during the mortgage lending process 
with the intention that it be relied on by a mortgage lender, borrower, or any other party to the mortgage 
lending process.
(3) Receives any proceeds or any other funds in connection with a mortgage loan closing that the person 
knew resulted from a violation of paragraph (1) or (2) of this subdivision.
(4) Files or causes to be filed with the recorder of any county in connection with a mortgage loan 
transaction any document the person knows to contain a deliberate misstatement, misrepresentation, or 
omission. [See PC 115]

Penal Code 532f: Mortgage Fraud

16



 Grand Theft & Attempted Grand Theft
 Attempt to file false/forged documents
 Forgery
 Money Laundering

What are we seeing in Orange County?
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Truth Stranger than Fiction



Who Prosecutes Real Estate 
Fraud?

• Federal Law Enforcement
• Local Police Agencies
• Federal Trade Commission (Civil)
• State Administrative & Licensing 

Agencies
• E.g., DRE, State Bar

• OCDA Real Estate Fraud Investigative 
Staff
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Investigating Agencies



Who Prosecutes Real Estate 
Fraud?

• United States Attorney General
• California Attorney General
• Other Local Prosecutors
• OCDA Real Estate Fraud Unit
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Prosecuting Agencies



OCDA Real Estate Fraud Unit

• 2 Deputy District Attorneys
• 2 District Attorney Investigators
• 3 District Attorney Civil Economic 

Crimes Investigators
• 1 Paralegal
• Use of Clerical Staff and Senior 

Forensic Accountants
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Prosecution Life Cycle
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• Interviews
• Search warrants 
• Document collection 

and review

Investigation

• Drafting charges
• Arrest
• Setting bail

Filing of a 
Complaint • Discovery 

• Preliminary hearing or 
grand jury

• Settlement 
negotiations

Pre-Trial 
Proceedings

• Admission of guilt or
• Trial by jury or judge

Trial or Plea
• Probation, jail time, 

other 
conditions/programs

• Restitution

Sentencing



Real Estate Fees 
Help Fund Prosecution

 The Orange County Clerk-Recorder 
currently charges an additional 
recording fee of $3 to help fund the 
Real Estate Prosecution Team.

 This fee was authorized by the Board 
of Supervisors and is significantly 
less than fees charged by 
surrounding counties.

 The fee attaches to some, but not 
all, recorded property documents.
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OCDA Real Estate Fraud
by the Numbers

FY 2020/2021

102 Referrals of suspected real estate fraud to OCDA

11 Referrals from law enforcement agencies

2 Referrals from County Clerk-Recorder

8 Filed criminal cases

33 Cases rejected

2 Cases referred to other state or federal agencies

5 Convictions
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Buyer
reports fraud after being 

alerted to it by foreclosure 
proceedings

ID Theft Victim
reports fraudulent use of 

information after discovery 
months if not years later

Entity Servicing 
Loan

reports, generally after notice 
of default sent out

Recorder’s 
Office

reports suspicious recorded 
document to OCDA

Vigilant 
Realtors

reports suspicious activity at 
or near time it occurs

24

Who Reports Real Estate 
Fraud?



Real Estate 
Agent or 
Broker:

A key player 
is an 

unlicensed 
agent

Notary 
Public:

Is unknown 
and 

documents 
notarized 
outside 
escrow

Customers:

always the 
same 

customers in 
and out the 

office 

Volume:

The number 
of deals 

doesn’t add 
up

Size:

The size of 
the deals 

doesn’t make 
sense

Suspicious 
Timing:

Repeated 
refinances; 
the timing 

doesn’t make 
sense

Mortgage 
Broker  & 

Escrow 
Company: 

They are co-
located/

“one-in-the-
same”
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RED FLAGS



Know your escrow company

Call the lenders to be paid off

Know your notary 

What Can You Do?

Meet the borrowers and buyers & sellers

Read the title report
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Visit the property



How To Report 
Suspected Fraud

Contact the Orange County District 
Attorney and fill out a real estate 
fraud report form: 
 www.orangecountyda.org/howdoi/reportfraud.asp
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How To Report 
Suspected Fraud
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Microsoft Game DVR

Orange County DA - Home - Google Chrome





How To Report 
Suspected Fraud

Contact the Orange County District 
Attorney and fill out a real estate 
fraud report form: 
 www.orangecountyda.org/howdoi/reportfraud.asp

Contact the local police agency 
where the property is located

Report suspicious documents to the 
OC Clerk/Recorder (who will likely 
notify OCDA)
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 Provide a detailed explanation of the transaction history, including timelines or charts/spreadsheets

 Identify and provide contact information for all the known players

 Identify the key transaction numbers: escrow file number, title file number, etc.

 Provide copies of all documents related to transaction and explain their significance 

Tips for Reporting
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DISCUSSION
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